NON INTENTIONAL TORTS AND DEFENSES

Under United States tort law, torts are generally divided into two categories: intentional torts and non-intentional torts.
Amongst unintentional torts we find negligence and strict liability.
I/ Negligence

A) Definition of negligence

The central factor in negligence is determining what the standard of care imposed upon the public should be : as a general rule, all persons are under a duty to conduct themselves in such manner as not to create unreasonable risks of physical harm to others. During a trial, the conduct of the defendant is reviewed to determine if he or she has met the reasonable person standard. For the court to impose liability for negligence, the following elements, which we will discuss separately, must be proven:

1/ that the defendant had a duty of care;

2/ that there was a breach of that duty by negligent conduct (act or omission);

3/ that the act or omission caused injury (proximate cause); and

4/ that the act or omission is not subject to the defenses of assumption of the risk or contributory negligence.

Although the elements are isolated for discussion, they are interrelated to the extent that it is almost misleading to speak of them separately.

STANDARD OF CARE

The standard of care that must be exercised is that which a reasonable person would use under similar circumstances. This standard is an external, objective one, in which all people are deemed to use certain minimal levels of care in all of their activities. Being a fool is not an excuse from that standard of care.

PROXIMATE CAUSE

Proximate cause is related to the concept of duty. If the defendant is found to have had a duty to protect the plaintiff from the consequences of the harmful act, and breached that duty, then there is proximate cause. 
However, a person does not have the same duty of care to all persons. Basically, a person only has a duty of care to someone with whom that person logically would be likely interact. 
B) Types of negligence
- Negligment infliction of emotional distress .

The tort of negligent infliction of emotional distress is a controversial legal theory and is not accepted in many United States jurisdictions. The underlying concept is that one has a legal duty to use reasonable care to avoid causing emotional distress to another individual. If one fails in this duty and unreasonably causes emotional distress to another person, that actor will be liable for monetary damages to the injured individual. The tort is to be contrasted with intentional infliction of emotional distress in that there is no need to prove intent to inflict distress. That is, an accidental infliction, if negligent, is sufficient to support a claim.

- Mal practice
In law, malpractice is type of tort in which the misfeasance, mailfeasance or nonfeasance of a professional under a duty to act fails to follow generally accepted professional standards. It is committed by a professional or her/his subordinates on behalf of a client or patient that causes damages to the client or patient. 
C/ Defenses to Negligent conduct
There are two distinct defenses to negligence – contributory or comparative negligence and assumption of the risk. Contributory negligence has its origin in common law and bars a plaintiff from recovery if his or her own act or omissions contribute to the injury. The all or nothing at all nature of this defense led many to question whether such defense was actually faire. As a result of such discussion, contributory negligence was deleted as defense from the vast majority of statues and replaced with comparative negligence.
There are two type of comparative negligence: pure and partial. Pure comparative negligence simply means that if plaintiff is 90 percent at fault, he or she can still recover 10 percent. Another name for partial comparative negligence is the 50 percent rule, which means that if the plaintiff is more than 50 percent at fault, he or she cannot recover.
Assumption of the risk, the second defense to negligence, relases the defendant from a duty for the plaintiff’s safety. The plaintiff’s own action trigger this defense, which is the plaintiff’s knowing and voluntary consent to encountering a know danger, a subjective test. Thus, the difference between these two defenses is that in comparative negligence it isunreasonable conduct that precludes the plaintiff from recovery, while in assumption of the risk, there is a voluntary consent to the risk by the plaintiff. 
II/ Strict liability
A/ Definition

The concept began with the famous 1868 English case of Rylands v. Fletcher, the coal mining case where a reservoir broke through an abandoned mine and flooded an active mine. 
Strict liability is liability without fault- it is based on the policy of law that under certain circumstances, a plaintiff may be allowed recovery even though there is no fault on the part of the defendant. You can be legally innocent but morally guilty. Legal fault stems from a deviation from a standard of conduct needed to prtect society and its citizens. Historically, strct liability covered situations in which activities – blasting, storing inherently dangerous substances, keeping wild animals – were abnormally dangerous ones. 
Sellers and manufacturers can be held responsible under strict liability even if the seller or manufacturer exercised all reasonable care in production and sale of the product and even if there is no privity of contract. 

B/ Defenses to Strict Liability
There are very few defenses in strict liability cases. 

 

- The defendant must show that (i) the plaintiff knew and appreciated the risk created by the alleged product defect, and (ii) the plaintiff voluntarily assumed the risk, even though it was unreasonable to do so. For example, I use a beta computer software program which is clearly labeled and required to be "checked off" as such, and my data is forever destroyed due to a bug in the beta program. 

The defendant must show that (iii) the plaintiff was using the product in some way for which it was not designed.
The defendant must show that the plaintiff's injury resulted from a danger so commonly known by the general public that the defendant had no duty to warn plaintiff. For example, using a knife. 

If a particular danger is or should be commonly known by particular users of the product, the manufacturer need not warn those particular users. For example, an electrician using commonly used electric connectors and related material.

